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TITLE Revisions to the Trust Constitution

Executive Summary The Health and Social Care Act (the Act) received Royal Assent

on 27th March 2012. However its implementation is via

Commencement Orders.

When the Act is fully implemented the Council of Governors and

the Board (and, in certain circumstances, the members) will agree

changes to the Constitution.

Following previous changes approved by the Board and Council of

Governors in September 2012 a number of items remain to be

approved which are detailed within this paper.

The Council is asked

to:

Agree the changes to the Constitution.

Submitted by: George Roe, Head of Corporate Affairs

Date: February 2013

Decision: For Approval
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1 Background

The Health and Social Care Act 2012 (the Act) received Royal Assent on 27th March

2012. However its implementation is via Commencement Orders.

When the Act is fully implemented the Council of Governors and the Board (and, in

certain circumstances, the members) will agree changes to the Constitution.

In September 2012 the Council of Governors, following recommendations made by
the Governors Constitutional Task Group, and the Board of Directors approved the
revised constitution to take into account changes made to incorporate the sections of
the Act that have/will come into force on or before 1st October 2012 as a result of the
first and second Commencement Orders.

There remains a number of items left to be agreed prior to April 2013:
1. Definition of a significant transaction;
2. Definition of ‘special reasons’ for items to be discussed at a closed Board

session;
3. Provision of information to Governors; and
4. Abolition of PCT Governors seats on the Council of Governors.

Alongside the changes due to the Act there are two items to be clarified in our current
Constitution:

5. Definition of Volunteers; and
6. Additional disqualification criteria for Governors

2 Assurance

The proposals within this paper were discussed and agreed by the Constitution Task

Group on 30th January 2013 and the Board on 31st January 2013.

The Task Group comprised a mixture of Public, Appointed and Staff Governors as

well as the Chairman and representation from one Non-Executive Director.

Task Group attendees were: Keith Bradley, Public Governor for Woking; Sue Harris,

Staff Governor for Nursing and Midwifery; Chris Howorth, Appointed Governor (Royal

Holloway); Steve McCarthy, Public Governor for Elmbridge; Aileen McLeish,

Chairman; Terry Price, Non-Executive Director; Michael Smith, Appointed Governor

(Woking Borough Council); Tracy Ward, Public Governor for Runnymede.
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3 Definition of a significant transaction

The Act requires that the following wording is inserted into the Constitution:

the Trust may enter into a significant transaction only if more than half of the

members of the Council of Governors of the Trust voting approve entering into the

transaction.

The Act requires that the Trust must either define what is meant by a ‘significant

transaction’ or note in the constitution that no such definition has been made.

Proposal from the Constitution Task Group is that a definition should be included

within the Constitution to provide clarity as to which transactions are approved by the

Council of Governors and which are not.

If the Trust defines what a ‘significant transaction’ is then agreement is needed on

what this definition should be. ASPH sought legal advice from DAC Beechcroft in

2012 who provided a definition which included only assets rather than encompassing

income and capital as well as assets in accordance with Monitor’s current definition.

The Constitution Group agreed to use the Monitor definition and add a further clause

of 10% of land sale, by area, at ether site also requiring Governor approval.

APPROVAL REQUIRED: The recommendation of the Constitution Task Group is that
the definition as detailed in Appendix 1 is approved.

4 Board meetings to be held in public

The Act requires that meetings of the Board of Directors shall be open to members of
the public but that members of the public may be excluded from a meeting for ‘special
reasons’.

The following wording needs to be inserted into the Constitution:

Meetings of the Board of Directors shall be open to members of the public. A
separate meeting may be held where the public are excluded for ‘special reasons’.

The Trust must either define what is meant by ‘special reasons’ or state they have not

been defined.

Proposal from the Constitution Task Group is that a definition of ‘special reasons’ is

included within the Constitution to provide clarity to the Council of Governors on what

information will be discussed in private session.

The Trust currently discusses matters in private session in relation to:

- any documents pertaining to litigation or potential litigation;
- anything that is potentially commercially sensitive (as well as commercially

confidential) for either the Trust or a third party;
- any matter concerning an individual patient or member of staff; anything

relating to data that may be adjudged "protected" under the Data Protection
Act 1998 (DPA); and

- Documents that may be exempt from disclosure under the Freedom of



Paper 6.2

Information Act 2000.

APPROVAL REQUIRED: The Constitution Task Group discussed the use of the FOI

exemptions as ‘special reasons’ but agreed that the use of the current exemptions,

which are broadly similar, would be recommended to be included in the Constitution.

5 Provision of agendas/minutes to Governors

The Act requires Directors to send a copy of the Board agenda to the Council of
Governors prior to the meeting taking place and, as soon as practicable after, a copy
of the minutes of the board meeting to the Council of Governors.

The following wording needs to inserted into the Constitution as a minimum:

Before holding a meeting, the Board of Directors must send a copy of the agenda of
the meeting to the Council of Governors. As soon as practicable after holding a
meeting, the Board of Directors must send a copy of the minutes of the meeting to the
Council of Governors.

What the Act does not define is the definition of a Trust Board meeting and hence

whether this provision requires the agenda and minutes of the private Board session

to be provided to the Council.

The Constitution Task Group considered the provision of information to the Council of

Governors following the closed Board meeting. In light of the exemptions placed on

matters to be held in private it was agreed that a short summary of proceedings will

be distributed to the Governors within a reasonable timeframe after the Closed Board

meeting and presented thereafter at the next closed session of the Council of

Governors.

APPROVAL REQUIRED: The Constitution Task Group recommends that the agenda
and a short summary of proceedings are distributed within a reasonable timeframe to
the Council of Governors following closed Board meetings and presented thereafter at
the next closed session of the Council of Governors.

6 PCT Governors

The Act abolishes the requirement for PCT appointed governors. The Trust has two

appointed Governors from Hounslow PCT and Surrey PCT both of which will be

abolished on 31st March 2013.

The Act now explicitly requires that the Governors are representative of the population
the Trust serves. Consideration has been made as to the most appropriate changes
made once the PCTs have been abolished at the end of March 2013.

The Task Group proposes declining the option of CCG appointed governors as CCGs

have significant and multiple channels of engagement with the Trust and their

representation on the Council is deemed neither necessary nor likely to be free from

conflicts of interest.

Discussion of the most appropriate distribution of the relinquished PCT governor

posts focused on out-patient attendances to the Trust and the proportion of these
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attendances from each current Constituency to the total attendances.

A number of principles to underpin changes to the structure of the Council of

Governors were devised in October 2011 when consideration the composition of the

Council post Epsom. These principles were discussed and revised to provide a

recommendation on the Council composition post March 2013.

These principles are:

1. Constituencies would be allocated seats based on new out-patient

attendances expressed as a percentage of the Trust’s total out-patient

attendances using the following bands:

o 15% or greater – 3 seats

o 5-15% - 2 seats

o 2-5% - 1 seat

o Less than 2% - no seats.

2. Constituencies where the number of out-patient attendances where greater

than 20% of their population would be offered an appointed Borough Council

seat.

Table 1: The impact on the current Constituencies of principle 1

Public

Constituency

New Out-

Patient

attendances

% of

attendances

against total

attendance

Current

Council seats

Future

Council

seats

Elmbridge 17,551 15.31 1 seat 3 seats

Guildford 229 0.2 1 seat No seat (i)

Hounslow 11,385 9.93 2 seats 2 seats

Richmond 566 0.49 1 seat No seat (ii)

Runnymede 22,681 19.78 3 seats 3 seats

Spelthorne 36,633 31.95 3 seats 3 seats

Surrey Heath 2,547 2.22 1 seat 1 seat

Windsor &

Maidenhead

1,001 0.87 1 seat No seat (iii)

Woking 22,049 19.23 3 seats 3 seats

TOTAL 114,642 16 seats 15 seats

TOTAL to 2015 16 seats 17 seats
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(i) Proposal to merge the Guildford constituency with Woking leaving three seats

for the combined constituency. This merger would take place in 2013 with

all three current seats up for election in October 2013.

(ii) Proposal to merge the Richmond constituency with Hounslow but leave three

seats in this merged constituency until 2015. The Richmond constituency

seat was re-elected in 2012 hence elections for two Hounslow seats are

due in October 2013.

(iii) Proposal to keep the Windsor & Maidenhead Council seat until 2015 as this

seat was re-elected in October 2012. Assessment of percentage of activity

will be re-evaluated in early 2015.

With the Hounslow and Richmond constituency having three seats until 2015 and the

Windsor and Maidenhead Constituency keeping its seat until 2015 the number of

publically elected Governors would rise to 17 based upon the application of these

principles for April 2013.

Table 2: Impact on Appointed seats of principle 2

Public

Constituency

New Out-

Patient

attendances

(A)

Population

(B)
A/B

Current

Council

seats

Future

Council

seats

Elmbridge 17,551 91,891 19 No seat No seat

Guildford 229 6,636 3.5 No seat No seat

Hounslow 11,385 144,105 8 No seat No seat

Richmond 566 21,109 2.7 No seat No seat

Runnymede 22,681 87,554 26 1 seat 1 seat

Spelthorne 36,633 94,597 39 1 seat 1 seat

Surrey Heath 2,547 17,206 15 No seat No seat

Windsor &

Maidenhead

1,001 10,927 9.2 No seat No seat

Woking 22,049 94,725 23.3 1 seat 1 seat

TOTAL 114,642 3 seats 3 seats

Applying the 20% principle results in no change to the current appointed Council of

Governor seats.

The Task Group discussed the staff Governor categories and whether there was
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value in increasing the staff representation on the Council. At present the Council

comprises five staff governors across five categories.

The Task Group did not conclude as to whether the staff representation should be

increased but that further consideration would be made once the number of staff

within each sub-category (i.e. Admin and Ancillary) was known.

Table 3: Staff numbers by Staff Governor category

Staff Category

(number of Governors)
No. of WTE staff employed

Admin & Ancillary (1) 993 Admin: 697

Ancillary: 276

Nursing & Midwifery (1) 1,022 Nursing: 898

Midwifery: 124

Allied Health Professionals (1) 870 Healthcare Assistants: 370

Allied Health Professionals: 412

Healthcare Scientists: 88

Medical & Dental (1) 476 Medical: 462

Dental: 14

Volunteers (1) 380

TOTAL 3,721

APPROVAL REQUIRED: Approval is sought from the Council for:

1. The PCT seats not to be transferred to the CCG and hence the number of

appointed Governors to reduce by two;

2. The increase in the publically elected Governors from 16 to 17;

3. The maintenance, at this time, of five staff Governors.

7 Definition of a volunteer

The Trust’s constitution (Annex 2: September 2012, approved by Monitor November

2012) defines volunteers as “individuals who are Members of the Staff Constituency…

who carry out functions for the Trust on a voluntary basis”.

A volunteer is a member of the Staff constituency and hence is precluded from being

a Public Governor. The Trust currently have two Public Governors who are, under the

current definition, a volunteer and hence should not be a Public Governor. Neither

volunteer are directed by the Trust with one being Chair of the Patient Panel and one

Chair of the League of Friends.

When the Constitution was first drafted it was intended that the Volunteer class

represented those volunteers which the Trust directs the work of. This was not

explicitly stated in the final constitution and should be revised to ensure this is
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reflected.

APPROVAL REQUIRED: The Task Group recommends to the Council that further

clarification is made within Annex 2 of the Constitution to note that “for the purposes

of the Trust constitution, volunteers who the Trust does not direct the work of are not

considered to be within the Staff constitution”.

8 Disqualification criteria for Governors

Annex 6B of the Trust’s Constitution states a number of exclusions to becoming or

continuing as a member of the Council of Governors.

The Task Group recommends that an additional exclusion is included to preclude a

Governor also acting as another NHS foundation trust Governor when a conflict of

interest is perceived by the Chair and the Lead Governor.

APPROVAL REQUIRED: The Task Group recommends that following criteria is

added:

‘a person who is a Governor at another NHS foundation trust where, at the discretion

of the Chairman and the Lead Governor, a conflict of interest is perceived likely to

exist’.

9 Approving the revisions

Following approval by the Council of Governors changes to the Trust Constitution will

be discussed by the Board on 28th March 2013. Subject to approval by the Board the

revised Constitution will be effective from 1st April 2013 in accordance with the Act. In

January 2013 Monitor confirmed that at this point they do not wish to approve further

changes made to foundation trust Constitutions.

DAC Beachcroft (legal advisors) reviewed the Constitution and Annexes for the

purposes of the Constitutional review in September 2012 including all proposed

changes required by the Act. Further legal assurance on the Constitution is therefore

not proposed at this stage.

10 Recommendation

The Council of Governors is asked to APPROVE the revisions proposed to the

Constitution.

The Constitution will subsequently be presented to the Trust Board at their meeting on

28th March 2013 for approval.



Paper 6.2

Appendix 1: Significant transaction definition

“Significant transaction” means:

the acquisition or disposition of, or an agreement to acquire or dispose,
whether contingent or not, assets the value of which is more than 25% of
the value of the Trust's gross assets before the acquisition or disposition;
or

a transaction that has or is likely to have the effect of the Trust acquiring
rights or interest or incurring obligations or liabilities including contingent
liabilities, the value of which is more than 25% of the value of the Trust's
gross assets before the transaction; or

a transaction where the annual income, attributable to the assets or the
contract (excluding contracts with NHS bodies commissioning NHS
services from the Trust) associated with the transaction divided by the
annual income of the foundation trust is 25% or greater; or

a transaction where the gross capital of the organisation being acquired
or disposed divided by the total capital of the foundation trust following
completion is 25% or greater; or

the sale of land which is greater than 10% of the current site by area on
either the St Peter’s or Ashford site.

For the purpose of this paragraph [above]:

"gross assets" means the total of fixed assets and current assets according
to the latest published accounts.

“Gross capital” equals the market value of the target’s shares and debt
securities, plus the excess of current liabilities over current assets.

in assessing the value of any contingent liability for the purposes of sub-
paragraph [x.x], the Directors:

must have regard to all circumstances that the Directors know, or
ought to know, affect, or may affect, the value of the contingent
liability; and

may rely on estimates of the contingent liability that are reasonable in
the circumstances; and

may take account of the likelihood of the contingency occurring.


