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COUNCIL OF GOVERNORS 
11TH December 2014 

 

TITLE 
Ashford and St Peter’s Hospital s (ASPH) /Royal Surrey 
County Hospital (RSCH) Merged Trust Constitution 
 

 
EXECUTIVE 
SUMMARY 
 
 

The paper details the process conducted and agreements made 
by the joint Constitution and Governance Working Group (the 
Group) on the development of the merged Constitution for the new 
Foundation Trust (FT). 
 
Despite being relatively similar the current ASPH and RSCH 
Constitutions do vary in some cases. The paper details the 
material differences and the agreement of the Group as to what 
should be included for the new Trust. 
 
The paper also sets out the composition of the new Council of 
Governors. 
 
The Constitution was endorsed by the respective Trusts Boards at 
their Board meetings in September. 

The Council of 
Governors is asked 
to: 

Endorse the merged Trust Constitution 

Submitted by: George Roe, Head of Corporate Affairs (ASPH) 
Jo Green, Company Secretary (RSCH) 

Date: 3rd December 2014 

Decision:                   

 
 
For Endorsement  
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ASPH/RSCH Merged Trust Constitution 
 
 

1. Purpose  
 
The purpose of the paper is to seek endorsement from the Council of Governors on the new 
Constitution for proposed merged Foundation Trust. The paper details some of the areas of 
difference between the current ASPH and RSCH Constitutions and the agreements of the 
Group on how these would be incorporated into the new Constitution. 
 

2. Background 
 
As part of the process towards merger a proposed new Constitution is required to be 
submitted to Monitor towards the end of the process after Monitor have reviewed the full 
business case and long term financial model (known as stage 3) but prior to the new merged 
Trust being licensed (Monitor describe this as stage 4 – ‘agreement, completion’). 
 
In advance of submission to Monitor the Constitution must be endorsed by both the Trust 
Boards and the Council of Governors. The respective Trust Boards endorsed this 
Constitution at their meetings in late September.  
 
Once submitted the Constitution becomes legally binding once Monitor have licensed the 
new Foundation Trust (FT) therefore it does not need to be approved again by the Trust 
Boards or Council of Governors prior to merger. 
 
Once the new FT has held its first Board and Council of Governors meeting the Constitution 
will be ratified to ensure it meets the needs of these new bodies. As a live document it is 
possible to revise the Constitution at any time once the new FT is in place, so long as 
approval is obtained by the Trust Board and Council of Governors. 
 

3. Process  
 
 The Group comprising governors from both Trusts plus both Chairmen, Company 
Secretaries and two Non-Executive Directors (NEDs) (Terry Price and Debbie Glen) was 
formed in May 2014. 
 
The Group met in late July to review the current Constitutions and where differences existed 
to agree what would be included in the new Constitution. 
 
Section 4 below details the areas of discussion and the agreement from the Group for 
endorsement by the Council of Governors. 
 
The Constitution has been reviewed in detailed by lawyers (Capsticks) to ensure it complies 
with legislation and Monitor guidance.  
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4. Recommendations 
 
The summary below highlights some of the key differences between the ASPH and RSCH 
Constitutions. It should be noted that RSCH was authorised as an FT in 2009 and ASPH in 
2010 and both Trusts used the Monitor model constitution to draft their initial constitutions. 
As such the two Constitutions are relatively similar as they currently stand. 
  
4.1 Restriction on Membership 
 
ASPH RSCH 
Less than 14 years of age Less than 16 years of age 
 
Agreement of the Group: Less than 14 years of age. 
 
4.2 Council of Governors – tenure 

 
ASPH RSCH 
2 terms 3 terms 
 
Agreement of the Group: Three terms, nine consecutive years. Requirement for elections for 
one third of the Governors each year. 
 
4.3 Board of Directors – composition 
 
ASPH RSCH 
- Up to 6 NEDs; 
- Up to 6 Executive Directors (EDs) 
- Half the Board must be NEDs 

(excluding the Chairman). 

- Up to 6 NEDs but not fewer than the number of 
EDs; 

- Up to 6 but not less than 4 EDs 

 
Agreement of the Group: Up to 7 NEDs but not fewer than the number of EDs; Up to 7 
Executive Directors. 
 
4.4 Board of Directors – meetings 
 
ASPH RSCH 
Those matters relating to ‘special reasons’, as defined in paragraph 32.1, are 
listed below: 

- any documents pertaining to litigation or potential litigation; 
- anything that is potentially commercially sensitive (as well as 

commercially confidential) for either the Trust or a third party; 
- any matter concerning an individual patient or member of staff; anything 

relating to data that may be adjudged "protected" under the Data 
Protection Act 1998 (DPA); and 

- Documents that may be exempt from disclosure under the Freedom of 
Information Act 2000.  

Not defined but 
FOI exclusions 
used as 
appropriate. 

 
Agreement of the Group: To define the ‘special reasons’ within the Constitution as: 

- any documents pertaining to litigation or potential litigation; 
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- anything that is potentially commercially sensitive (as well as commercially 
confidential) for either the Trust or a third party; 

- any matter concerning an individual patient or member of staff; anything relating to 
data that may be adjudged "protected" under the Data Protection Act 1998 (DPA); 
and 

- Documents that may be exempt from disclosure under the Freedom of Information 
Act 2000.   

4.5 Mergers etc. and significant transactions 
 
ASPH RSCH 
For the purposes of paragraph 46.2 ‘Significant transaction’ means: 
 

- the acquisition or disposition of, or an agreement to acquire or dispose, 
whether contingent or not, assets the value of which is more than 25% 
of the value of the Trust's gross assets before the acquisition or 
disposition; or 

- a transaction that has or is likely to have the effect of the Trust acquiring 
rights or interests or incurring obligations or liabilities, including 
contingent liabilities, the value of which is more than 25% of the value of 
the Trust's gross assets before the transaction; or 

- a transaction where the annual income, attributable to the assets or the 
contract (excluding contracts with NHS bodies commissioning NHS 
services from the Trust) associated with the transaction divided by the 
annual income of the foundation trust, is 25% or greater; or 

- a transaction where the gross capital of the organisation being acquired 
or disposed divided by the total capital of the foundation trust following 
completion is 25% or greater; or 

- any change to current patient service provision (or the commencement 
of new service provision) which accounts for more than 25% of the 
Trust’s annual gross expenditure; or 

- the sale of land which is greater than 10% of the current site by area on 
either the St Peter’s or Ashford site. 
46.1 For the purpose of this paragraph [above]: 

- "gross assets" means the total of fixed assets and current assets 
according to the latest published audited annual accounts. 

- “gross capital” equals the market value, as determined by the Directors 
in good faith, of the target’s shares and debt securities, plus the excess 
of current liabilities over current assets. 

- “gross expenditure” means the total annual expenditure of the Trust 
according to its latest published audited annual accounts. 

- in assessing the value of any contingent liability for the purposes of sub-
paragraph 46.3.2, the Directors: 

- must have regard to all circumstances that the Directors know, or ought 
to know, affect, or may affect, the value of the contingent liability; and 

- may rely on estimates of the contingent liability that are reasonable in 
the circumstances; and 

- may take account of the likelihood of the contingency occurring. 

“Significant 
transaction” 
means a 
transaction 
defined as a 
significant 
transaction in 
Monitor's Risk 
Assessment 
Framework as 
may be updated 
from time to time. 
(Currently 40% if 
no other risk 
factors identified. If 
other risks 
identified can be 
as low as 10% for 
detailed review) 

Agreement of the Group: A significant transaction should be defined within the Constitution. 
The ASPH definition would be used plus anything which Monitor deem to be significant. 

4.6 Disqualification and removal criteria 

Agreement of the Group: Disqualification and removal criteria as presented at Appendix 2 
were agreed. 
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4.7 Lead Governor tenure 

ASPH RSCH 
Two years One year 

Agreement of the Group: Any restriction on tenure to be decided by the new Council. New 
Constitution will not stipulate a tenure at this point. 

4.8 ANNEX 1 - THE PUBLIC CONSTITUENCIES 

The Group considered two suggested methods for the basis of the public constituencies; 
using either: 

- outpatient attendances data -  to ensure the new Council was representative of the 
patient population the new Trust would serve; or  

- judgement - to ensure all existing Constituencies were represented but reduce the 
number of seats in Constituency (where possible) to ensure the Council remained 
manageable in size. 

 
Of note the allocation of public seats on the current ASPH and RSCH Council of Governors 
was based on outpatient attendances.  
 

Agreement of the Group: The Group decided that outpatient attendances was the most 
appropriate method of allocating the Council seats. The results of this allocation are detailed 
below: 
  
 

Public 
Constituency 

New Out-Patient  
attendances 

New Out-Patient  
attendances Total new Out-

Patient  attendances 

% of 
attendances 
against total 
attendance 

  (RSCH) (ASPH) 

Chichester                    222                             -                           222  0.11% 

Guildford              30,165                      1,016                   31,181  15.03% 

Waverley              40,187                             -                     40,187  19.37% 

Elmbridge                 3,455                    16,888                   20,343  9.81% 

Woking                 8,862                    26,313                   35,175  16.95% 

Mole Valley                    847                             -                           847  0.41% 

East Hants                 7,284                             -                        7,284  3.51% 

Runnymede                        -                      21,856                   21,856  10.53% 

Spelthorne                        -                      37,472                   37,472  18.06% 

Hounslow                        -                        9,499                      9,499  4.58% 

Windsor 
&Maidenhead                        -                        1,119                      1,119  0.54% 

Surrey Heath                       -                            712                         712  0.34% 

Richmond                       -                        1,575                      1,575  0.76% 

                     207,472  100% 

  
The Group considered allocation of proposed number of public governor seats, including 
possible alternatives, and agreed the principle of: 
  
+15% = 3 seats; 5-15% = 2 seats; 2-5% = 1 seat; less than 2% = no seat 
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The Group also decided that, where a hospital was situated in a public constituency and the 
governor representation was three or above, that constituency should have an appointed 
borough council governor and the number of public governors be reduced by one. In practice 
this would apply to Guildford (Royal Surrey) and Spelthorne (Ashford) but not Runnymede 
(St Peter’s) as the methodology used leads to two public governors for this constituency. 
This agreement was made to provide for good engagement with the local borough councils 
for those areas.  
 

The Group therefore concluded as follows: 
  

Public 
Constituency 

% of 
attendances 
against total 
attendance 

Current Council 
seats 

(Combined) 

Proposed 
Council seats 
(Combined) 

 

 

Chichester  0.11% 1 0  
Guildford  15.03% 3 2  
Waverley  19.37% 3 3  
Elmbridge  9.81% 4 2  
Woking  16.95% 5 3  
Mole Valley  0.41% 2 0  
East Hants  3.51% 2 1  
Runnymede  10.53% 3 2  
Spelthorne  18.06% 3 2  
Hounslow  4.58% 2 1  
Windsor 
&Maidenhead  0.54% 1 0  

Surrey Heath  0.34% 1 0  
Richmond  0.76% 1 0  
  100% 31 16  
 
See Appendix 1 for composition of the full Council. 
 

4.9 ANNEX 2 - THE STAFF CONSTITUENCY 
ASPH and RSCH have the same staff constituencies (bar scientific staff being specifically 
referred to at RSCH). 

Agreement of the Group: Five staff constituencies: Medical & Dental, Nursing & Midwifery, 
Scientific/Allied Health, Ancillary & Admin and Trust Volunteers. 

 

4.10 ANNEX 3 – THE PATIENT CONSTITUENCY 

RSCH have a patient constituency whereas ASPH does not. 

Agreement of the Group: the new Trust would have a patient constituency with two-three 3 
seats on the Council. 
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4.11 ANNEX 4 - COMPOSITION OF COUNCIL OF GOVERNORS 

Currently ASPH have five appointed Governors and RSCH eight. 

 ASPH RSCH 
 

A
P

P
O

IN
T

E
D

 
G

O
V

E
R

N
O

R
S

 

  
Woking Borough Council Surrey County Council 
Runneymede Borough Council Chamber of Commerce 
Spelthorne Borough Council Cancer Network 
University of Surrey University of Surrey 
Royal Holloway, University Of London Guildford Borough Council 
 Waverley Borough Council 
 Charities Council 
 Health Watch 

Agreement of the Group:  the merged trust would have six appointed Governors being: 

- Surrey County Council 
- University of Surrey 
- Royal Holloway, University of London 
- Guildford Borough Council 
- Runnymede Borough Council 
- Spelthorne Borough Council  

Principle of Borough Council representation in the Constituencies where the hospital 
sites are located. 

Transitional arrangements - Requirement for elections for one third of the Governors each 
year. Based on results of elections. Lowest third (in terms of votes received by %) will be up 
for re-election in year one. 

 

4.12 ANNEX 5 - THE MODEL ELECTION RULES 
 
Agreement of the Group: The most recent model rules would be included in the new 
Constitution.  
 

4.13 ANNEX 6 – ADDITIONAL PROVISIONS – COUNCIL OF G OVERNORS 
ASPH RSCH 

- Transitional Schedule* 

- Disqualification**   

- Removal** 

- Vacancies* 

- Governors’ Declarations***   

- Transitional Schedule* 

- Remuneration* 

- Committees and Sub-Committees* 

- Vacancies* 

 

*included in draft new Constitution 

***Moved into Annex 7 

** moved into body of draft Constitution. See 
Appendix 1 for proposed disqualification and removal 
provisions for Governors. 
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4.14 ANNEX 7 – STANDING ORDERS FOR THE PRACTICE AND  PROCEDURE OF THE 
COUNCIL OF GOVERNORS 

Agreement of the Group: The Group agreed the standing orders of the new Council of 
Governors. There were minimal differences between the current ASPH and RSCH standing 
orders. 

4.15 ANNEX 8 – STANDING ORDERS FOR THE PRACTICE AND  PROCEDURE OF THE 
BOARD OF DIRECTORS 

The Standing orders of the Board of Directors will be approved by the shadow Board, once 
appointed, prior to submission of the Constitution to Monitor.   

 
5. Recommendation 

 
The Council of Governors is asked to endorse the proposed Constitution for the 
ASPH/RSCH merged Trust. 
 
The full Constitution plus appendices will be provided electronically. Hard copies are 
available on request. 
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Appendix 1 – Composition of the merged Foundation T rust Council 
of Governors 
 

 
 Constituency***  Number 

of 
seats 

 Constituency  Number 
of 

seats 

P
U

B
LI

C
  

Guildford* 2 

S
T

A
F

F
 

Medical & Dental 1 
Waverley 3 Nursing & 

Midwifery 
1 

Woking  3 Scientific/Allied 
Health 

1 

East Hants 1 Ancillary, Admin 1 
Spelthorne* 2 Volunteers 1 
Runnymede 2  Staff Governors  5 
Elmbridge 2 

A
P

P
O

IN
T

E
D

 

Surrey County 
Council 

1 

Hounslow 1 University of 
Surrey 

1 

 Public 
Governors  

16 Royal Holloway 
University 

1 

 Patient 
Governors** 

3 Guildford Borough 
Council 

1 

 

Runnymede 
Borough Council 

1 

Spelthorne 
Borough Council 

1 

 Appointed 
Governors 

6 

  
Council of Governors  

 
30 

 

 
*Constituencies which have three public Constituency seats and an appointed Borough 
Council representative lose one elected public Governor. 
 
**Previously represented areas of Chichester, Mole Valley, Windsor & Maidenhead, Surrey 
Heath and Richmond would be represented by the Patient Constituency. 
 
***Previous ASPH Constituency boundaries would be expanded to incorporate the entire 
local authority boundaries of Elmbridge and Hounslow to ensure alignment with previous 
RSCH public constituencies. Not relevant for Surrey Heath, Windsor & Maidenhead and 
Richmond as these are represented by the Patient Constituency in the future Council.
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Appendix 2 – Disqualification and removal criteria for Governors 
 

Disqualification criteria 
 

Removal criteria 

a person who has been adjudged bankrupt or whose 
estate has been sequestrated and (in either case) 
has not been discharged; 

 
a person who has made a composition or 
arrangement with, or granted a trust deed for, his 
creditors and has not been discharged in respect of 
it; 
 
a person who within the preceding five years has 
been convicted in the British Islands of any offence if 
a sentence of imprisonment (whether suspended or 
not) for a period of not less than three months 
(without the option of a fine) was imposed on him. 
 

a Director of the Trust or a director of an NHS trust or 
another foundation trust where, at the discretion of 
the Chairman and the Lead Governor, a conflict of 
interest is perceived likely to exist’ 
 
a spouse, partner, parent or child of a member of the 
Board of Directors of the Trust; 
 
being a Member of the Public Constituency, a person 
who refuses to sign, or has falsely made a 
declaration in the form prescribed at Paragraph 13 
and/or of this Annex 6 of their qualification to vote as 
a Member and that they are not prevented from being 
a member of the Council of Governors as required to 
be made under Section 60 of the 2006 Act; 
 
a vexatious complainant as determined in 
accordance with the Trust's complaints procedure; 
 
a person who is the subject of a Sex Offenders Order 
(under the Sex Offenders Act 1997 as amended by 
the Sexual Offences Act 2003) and/or whose name is 
included in the Sex Offender Register (established 
under the Sexual Offences Act 2003); 

a person who is incapable by reason of mental 
disorder, injury or illness of managing and 
administering his or her property and affairs; 
 
a person who has been disqualified from being a 
member of a relevant authority under the provisions 
of the Local Authority Act 2000; 
 
a person who, on the basis of disclosures obtained 
through an application to the Disclosure and Barring 

A Governor may be removed from the 
Council of Governors if any grounds exist 
under paragraph 17 above, or by a resolution 
approved by not less than half of the 
remaining Governors present and voting on 
the grounds that: 

he has committed a serious breach of the 
code of conduct; and/ or 

he has acted in a manner detrimental to the 
interests of the Trust. 

If a Governor fails to attend at least two 
successive meetings of the Council of 
Governors over a period of one year, the 
Council of Governors may terminate that 
Governor's tenure of office provided that at 
least half of the Council of Governors present 
and voting at a meeting of the Council of 
Governors agree, unless the other Governors 
are satisfied that: 

the absences were due to reasonable 
causes; and 

that Governor will be able to start attending 
meetings of the Council of Governors again 
within such a period as the Governors 
consider reasonable. 

 
If a governor is considered to have acted in a 

manner inconsistent with: 
 

the vision and values of the Trust and the 
core principles of the NHS; other terms of 
the Trust’s License; or 

 
the Standing Orders of the Council of 

Governors; or 
 
the Governors’ Code of Conduct; or 
 
except as a result of a genuine mistake or 

where reasonable cause can be shown 
or where he can demonstrate that he has 
gained no personal benefit, he has failed 
to declare an interest as required by this 
Constitution or the Standing Orders of 
the Council of Governors, or he has 
spoken or voted at a meeting on a matter 
in which he has an interest contrary to 
this Constitution or the Standing Orders 
of the Council of Governors, and in this 
paragraph “interest” includes a pecuniary 
and a non-pecuniary interest and in 
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Service (DBS), is considered unsuitable by the 
Trust's Executive Director responsible for Human 
Resources; 
 
a person who within the preceding two years has 
been dismissed, otherwise than by reason of 
redundancy, or ill health from any paid employment 
with the Trust or with a Health Service Body; 
 
a person whose tenure of office as the chair or as a 
member or director of a Health Service Body has 
been terminated on the grounds that his appointment 
is not in the interests of the health service, or for non-
attendance at meetings, or for non-disclosure of a 
pecuniary interest; 
 
he is a medical practitioner that has been disqualified 
by a direction under section 46 of the 1977 Act (as 
amended and re-enacted from time to time ) from any 
list prepared under Part II of that Act, and has not 
subsequently had his name included in such a list; or 
 
he is any other health or social care practitioner 
whose professional and/or other registrations 
appropriate to his practice and specialty have been 
suspended, disqualified, revoked or removed in any 
manner or he has otherwise failed to maintain or lost 
his registration for any disciplinary breaches or 
pursuant to any other proceedings and such 
registration has not been subsequently reinstated; 
 
a person who has refused without reasonable cause 
to undertake any training which the Trust requires all 
Governors to undertake;  
 
a person who has failed to sign and deliver to the 
Secretary a statement in the form required by the 
Secretary confirming acceptance of the code of 
conduct for Governors; or 
 
if any of the grounds contained in paragraph 14 of 
the Constitution apply;  
 
a person who is a Governor at another NHS 
foundation trust where, at the discretion of the 
Chairman and the Lead Governor, a conflict of 
interest is perceived likely to exist’; and 
 
Governors must be at least 16 years of age at the 
date they are nominated for election or appointment. 

either case whether direct or indirect; and 
 
he is adjudged to have so acted by at least 

half of the Council of Governors present 
and voting at a meeting of the Council of 
Governors then the governor shall vacate 
his office immediately. 

 

 
 
 
 
 


